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~ Date.: 22.02.2017 \J'l"RT ffl c#l"~ Date of Issue z~ZjorC
-'lfi' 3>!Hf<ITT', ~ (3jql(if-11) 1m[ i:rrfm· ~~
Passed by Shri Uma Shanker Commissioner (Appeals-II)
_____~~;jjt:iflc\lcillc\ : 3ll~cfdl&lll "a"RT '3'l"RT '@"~-ff

-------~: ,fG
Arising out of Order-in-Original No SD-02/32/AC/2015-16 Dated 29.02.2016 Issued

by Assistant Commr STC, Service Tax, Ahmedabad

~4"1&1cfictf "cfiT -=rr=r :g::cf "Q'c'IT Name & Address ofThe Appellants
M/s. N J Devani Builders Pvt Ltd Ahmedabaa

~ ~~ orig€ l{ ft anfk fra hf@earl al arfl Ra~fad TT "fl W{

"flcpc'llt:-
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-

fl yen, UTT< zyc v aras 3r4hr =nn@raw at rfia-
Appeal To Customs Central Excise And Service Tax Appellate Tribunal:-

fcrilllJ"·~. 1994 cBl" 'elm 86 siafa r@a af 1lIB cBl" "GIT~:
Under Section 86 of the Finance Act 1994 an appeal lies to :-

uf?a e)ft 9t tr zren, qr zyca vi aa 3nq#tu nnf@raver 3j. 20, nq ea
i51ITTc&l c/'IA.J l'3°,s, ~~. 3li5l-Jctlcillct-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016. ·

(ii) 3rat#tr mnf@raw at f4ft 3tf@,fzr, 1994 cBl" 'elm 86 (1) cB" ~~~
Ptlll-JlqC"l\ 1994 cB" ~ 9 (1) cB" ~~ 'C!}'fl=f ~.ii- 5 ll 'q'R ~ ll cBl" "GIT
#ft gi s arr fGrr cm?gr # f@sg 37ft Rt n{ it urt ufazR
aft mfta (Uri a ga mfr >ffu 'ITT<fi) 3ffi· x-ITl!:f if 1tl"ff ~{!llrf if~ cpl -rll-lll.....i;4",.___1a R-Q;@"
t cITTT a nf If~a er kn a rlllll4~1d a zrzra «fl;r k aif@a agr x<iCf
if Grit hara #t nit, an at l=!l1T 31N WITTIT 11m ~~ 5 C'fmr m ~ cni:r % cffiT ~
1 ooo /- ffl ~ 61<fi I "GfID ~ c&r l=!l<T, flffGf c&r l=fi1T 31N WITTIT 11m ~~ 5 C'fmr m
50 C'fmr di:b "ITT cTT ~ 5000 /- ffl ~ 61<fi I uii hara at ir, ants at l=!l1T 31N WITTIT 11m
~~ 50 C'fmr Ir Uva surer & 4i Ty 1000o/- ffl~ 61<fi I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall 6e accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amour;it:;Q'f~z;:· • •.·.
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the t©1rt(9J~: '. , ,·
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Publidf?~·7tof:-_!1i_}} '--<c,_;_ ·
Bank of the place where the bench of Tribunal 1s situated. , {;t;J ;·r \r;,} \ ·:kl e
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(iii) fcrr\'n:J 3T~~lf,1994 cifr tlfff 86 c1fr B"Cf-tllxT3TI ~ (21;() cf> 3Tiflfci 374la tar
f.n.r:rJcl'Rl. 1994 cf> ~ 9 (21;() cf> 3Tiflfc; fr!tTlfur 1Jnl-l "C("'{lil°.-7 .'j c#r \ill ~ "C(cf '3x-lcfi Wl!.T
srqara,, fr Una zrcas (314ts) # arr?sr « >l"Frlm (OIA)( ffl ~ wmurcr '[fc, ol1fr) 3TR

0

3ftlx
3gr, ierra / q 3nJq 31era an a·u Uur zyn, 3rfl6flt qrznf@raUr at 31Wcr'f c!Rrl
cf> OOT ~ ~ 3lim!T (010) cifr mfr ~uA) m7i'r I

(iii) The appeal Linder sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be ar,companied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of
which shall b.e a certified' copy) and copy of the order passed by the Addi. / Joint or Dy.
/Asst!. Commissioner or Superintendent of Central Excise & Service Tax (010) to apply to
the Appellate Tribunal. ·

2. 7.[1!.ITf~'rfmr zrrznarzr zyca af@)fzm, 1975 c#r 'l!fffi CJ"x 3~-1 cf> 3Tiflfc; fritJttm fm"C(
3r7ya Ju 37gr vi err qf@)art # sm? #l uR F w 6.so/- ha m nznrau zyen feae
<'f1TT 15r-=IT 'tll 1%°({' I

2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-I in terms of the Court Fee Act, 1975, as amended.

3. far gge, war,yen vi arm pf)ah1 nznf@rawr (arfffe ) frrrcft, 1982 ii 'rTfmt
\!'ci 3r-1 vi«if@er m#it at faRr av ah [nii a air ft el!Ff 3ncr;fi:Rr fcn<n mrnT tr 1

3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. #tam area, hc#hr3eur gr vi hara 3qi#a 1frawr (f=ha h m'ci 3fl:frcqr c); -am=rn1 a't
s2tar 3euz Qr 3rf@)era, r&yy Rt rr 3sq h 3ia»fa ffrza(gin-) 3f@)ez1Gr 2cg(gory fr izr
29) feeiia: +&.e&,2oy 5ih Rr fear 3ff@/era , +8&¥ cfu urt h 3iauia+aa a 3f rapra &, Tr
fo11ii1rc-T <fir .rrt ri_cr--:i.1'RT ;,rm arr 31far &, qr{ fs sq nr as3ifa 5ur#s art 3rhf@r 2zr{fr
ar ahuv3if@raa

he)zr 3Ia yeas v i ara h3iaaia " 'J!fJT fc'r w av a /n " 3 far nf@rr
(i) mt 11 gt aii fffa zaar
(ii) rz sat a{ sra a@r

(di) rdz sun erma«frferal G h 3iaa 2zr ta#

C:> JlfJl qgrj z f ga nr h mnuurer f@arr (i. 2) 31f@9f1a, 2014 3Fa ':fl t"JP fcITT-ll
37qr4zr qrf@)arh h#arr faufta rater 3r5ffvi 3rjr atraa{irt

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) elated
06.08.20·14, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duly demanded" shall include:
(i) amount determined under Section 11 D;
(ii) arnount of erroneous Cenvat Credit taken·;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

q Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the

· commencement of the Finance (No.2) Act, 2014.

4(1) s«iaaf ii, s 31rr5 tJ1a 3-1i:l)"R mf@raw 5air G<f rs 3rerur res T r.;us
rcr~~ c'IT ;i:rra1 fcITT!"a grcas h 10% apartu allarzha zvg fnfe plarUh
10% 0p1arer Rr5r ma«fr&t
4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty. wl1ere penalty alone is in dispute.
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F.No. V2(ST)25/A-11/2016-17

ORDER-IN-APPEAL

M/s. N. J. Devani Builders Pvt. Ltd., B/h Ishwar Bhuvan,
Navrangpura, Ahmedabad (hereinafter referred to as 'the appellants')

have filed the present appeal against the Order-in-Original number SD-
02/32/AC/2015-16 dated 29.02.2016 (hereinafter referred to as 'the

impugned order') passed by the Assistant Commissioner, Service Tax, Div

II, Ahmedabad (hereinafter referred to as 'the adjudicating authority).

2. · The facts of the case are that the appellants are engaged in

providing services under the categories of "Work Contract service and
transport of Goods" and were registered with Service Tax Department
having Service Tax Registration number AAACN4952DST001. During the
course of audit for the period from 2010-11 to 2012-13, it was noticed
that the appellants had provided taxable service to M/s. Indian Institute of

0 Management and got contract receipt of Z4o,oo,ooo/- for the year 2012

13 on 31.03.2013 but failed to pay Service Tax in due month i.e. march

2013 and instead paid Service Tax on 04.12.2013 but did not pay interest
on such late payment. It was further noticed that the appellants had

received 2,06,09,699/- from M/s. Gujarat Power Education Research
Foundation, Mehsana as contract receipt for the year 2012-13 on
31.03.2013 but paid the Service Tax on 05.06.2013 and did not pay

interest on such late payment. Thus, the interest for both the instances

was calculated to be 56,815/- (25,213/-+ 31,602/-). A show cause
notice dated 29.09.2015 was issued to them which was decided against
the appellants vide the impugned order issued by the adjudicating
authority. The adjudicating authority confirmed the demand of interest

() amounting to <56,815/- under Section 75 of the Finance Act, 1994.

3. Being aggrieved with the impugned order the appellants have
preferred the present appeal. The appellants have submitted that they

were having contracts with M/s. Indian Institute of Management and M/s.
Gujarat Power Education Research Foundation, Mehsana and as per the
terms and contract; payment· was receivable and received by the
appellants, for the works done, only after certification by a specified
certification agency. Accordingly, as per the terms, they received -~

40,00,000/- from M/s. Indian Institute of Management in the month of

November 2013 and 2,06,09,699/- from M/s. Gujarat Power Education
Research. Foundation, Mehsana in the month of May 2013 and accordingly, -~-----4"'~··:::\ .
they paid the Service Tax in the months of December 2013 and June 2013$,""·'z

respectively. In support of their claim, they submitted photocopies tr# #
u = ·• slyE! • LI
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F.No. V2(ST)25/A-ll/2016-17

cheques received from M/s. Indian Institute of Management and M/s.
Gujarat Power Education Research Foundation, Mehsana. Also, they
submitted a certificate received from B. H. Mangarolia & Co., Chartered
Accountants stating that the appellants actually received the payments on
May 2013 and November 2013. Thus, according to them, they were not

required to pay any interest and accordingly, requested to set aside the
impugned order.

4. Personal hearing in the matter was granted and held on
06.12.2016. Smt. Shilpa P. Dave, Advocate, appeared on behalf of the
appellants for hearing and reiterated the contents of appeal memorandum.

5. I have carefully gone through the impugned order, appeal
memorandum as well as oral submission made at the time of personal

hearing. Now I will examine the issue on the basis of available documents
and contention of the appellants submitted before me.

6. I find that the adjudicating authority has confirmed the demand on

the basis of the ledgers received from the appellants which shows the
amounts received on 31.03.2013. In this regard, the appellants have
stated that they were having work contract with M/s. Indian Institute of
Management and M/s. Gujarat Power Education Research Foundation for
continuous supply of service for a long period and as per the principles of
accounting, the appellants were required to book the amounts for the

work done in the books of account and therefore, the amounts of such
work done by them were booked in the ledger during the FY 2012-13. The
adjudicating authority has drawn his conclusion on the basis of the ledgers

only. However, only ledger should not have been the only document to be
I

verified before coming to the conclusion. The appellants have ·submitted
before me photocopies of the cheques received from their clients and the
dates shown in the said cheques are 01.11.2013 (issued by M/s. Indian
Institute of Management) and 24.05.2013 (issued by M/s. Gujarat Power
Education Research Foundation). They have also submitted a copy of the
payment voucher number 18 dated 24.05.2013 amounting to z
2,01,97,505/- (Gross 2,06,09,699/- less TDS @ 2% 4,12,194/-)
issued by M/s. Gujarat Power Education Research Foundation in the name

of the appellants. Further, the appellants have also submitted a certificate
received from B. H. Mangarolia & Co., Chartered Accountants, stating that
the appellants had credited the amounts in question in their account on, s'%.jN\

% id\31.03.2013 as receivable from their above mentioned clients. However? af%@g 2%,
the actual payments of the said amounts were received only 9· /{ , Ioz"l•J ••; ' ';:-~,,,. /
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01.11.2013 and 24.05.2013. There is no reference of these documents by
the adjudicating authority in the impugned order. After looking at the two
cheques and the CA certificate, I am convinced that the appellants need
no other proof to substantiate that the said amounts were received. by
them not on 31.03.2013 but much later as mentioned by them.

7. In view of my foregoing conclusions, I set aside the impugned order

and allow the appeal in above terms.

8.

8. The appeal filed by the appellants stands disposed off in above

I i 0

terms. sew8?
(3ar gin)

3rg (3r4re - II)

CENTRAL EXCISE, AHMEDABAD.

0

SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD

To,
M/s. N. J. Devani Builders Pvt. Ltd.,

B/h Ishwar Bhuvan, Navrangpura,

Ahmedabad-380 009

Copy to:

1) The Chief Commissioner, Central Excise, Ahmedabad.

2) The Commissioner, Service Tax, Ahmedabad.
3) The Additional Commissioner, Service Tax, Ahmedabad.
4) The Dy./Asst. Commissioner, Service Tax, Division-II, Ahmedabad.

5) The Asst. Commissioner (System), Service Tax, Hq, Ahmedabad.

6) Guard File.
7) P.A. File.




